
AGENDA ITEM NO 11
 

BRISTOL CITY COUNCIL 
 

PUBLIC RIGHTS OF WAY AND GREENS COMMITTEE 
 

8 July 2013 
 
Report of: Commons Registration Authority 
 
Title: Application to Register Land at Stoke Lodge as a Town and 

Village Green under the Commons Act 2006, Section 15(2) 
 
Ward: Stoke Bishop 
 
Officer Presenting Report: Anne Nugent 
 
Contact Telephone Number: (0117) 922 3424 
 
RECOMMENDATION 
 
To note the recommendations of the inspector pending representations from 
the objectors 
 
Summary 
 
This report concerns an application to register a site in Stoke Lodge as a 
Town and Village Green.   
 
The significant issues in the report are: 
 
As set out in the report. 
 
 
Policy 
 

1. There are no specific policy implications arising from this report 
 
Consultation 
 

2. Internal 
 

None   
 



3. External 
 

 Mr Philip Petchey of Counsel was appointed as an independent inspector 
to advise the City Council as Registration Authority as to how to deal with 
the application.  Mr Petchey has received written representations and was 
provided with all available documentation.   

  
Context 
 
4. The applicant, Save Stoke Lodge Park Land, applied on 4 March 2011 

for registration as a Town or Village Green of land at Stoke Lodge, 
Shirehampton, Bristol. 

 
5. The City Council in its capacity as Commons Registration Authority has 

responsibility under the Commons Act 2006 to determine whether the 
land should be registered as a green.   

 
6. The grounds of the application were that the application land has been 

used and enjoyed by the community for the requisite 20 year period to 
qualify for a town or village green status.  The Applicants have submitted 
3 volumes of evidence in support of their application.  

 
7. The Commons Registration Authority advertised the application and 

received objections from the Council, as landowner (first objector), 
University of Bristol (second objector), Rockleaze Rangers Football Club 
(third objector) and Cotham School (fourth objector). 

 
8. First Objector’s statement of objection that the usage of the land by the 

public for sports and past times has not been “as of right” as required by 
Section 15(2) of the Commons Act 2006.  T he Second Objector’s 
grounds for objections are that the University currently manages 
maintenance and sporting bookings for the application land on behalf of 
Cotham School which agreed a 125 year lease on the site.  The Third 
Objector’s grounds for objection are that it uses the site as wants the site 
to provide better facilities and become a suitable and safe facility.  The 
Fourth Objector’s grounds for objections are that the land provides 
facilities for the school. 

 
9. The matter was referred to an independent inspector for advice. 
 
10. The inspector has submitted his report to the Registration Authority.   
 
11. It is for the applicant to define the application land and then to show that 

the statutory test is satisfied in relation to the whole of it.  
 
12. It is accepted that the land has been used for lawful sports and 

pastimes, that that use has been for a period of twenty years or more 



and that it has been by the inhabitants of a neighbourhood within a 
locality.  The inspector recommends that the application land be 
registered as a Town or Village Green (Appendix B).   

 
13. The inspector has, however, indicated that the parties be given an 

opportunity to make representations, which he will consider and then 
make comments before the matter is referred back to the Committee.  
The Council, as landowner, had asked for an extension of time until 28 
June 2013 to seek external legal advice and have now sought further 
time. Both extensions of time have been granted.  

 
Proposal 
14. This Committee on behalf of the Council (as statutory Commons 

Registration Authority) has a s tatutory duty under the Commons Act 
2006 and the regulations made thereunder to determine objectively 
whether or not the land in question should be registered as a Town or 
Village Green within the meaning of the Act.   

 
15. Officers recommend that the committee note the recommendations of 

the inspector pending representations from the objectors. 
 
Other Options Considered 
 
16. No other options have been considered. It would be premature to make 

a decision without first giving the objectors an opportunity to make 
submissions as invited by the inspector (paragraph 76 of his report). 

 
Risk Assessment 
 
17. There are no risks associated with this report. 
 
Public Sector Equality Duties 
 
18 Before making a decision, section 149 Equality Act 2010 requires that 

each decision-maker considers the need to promote equality for persons 
with the following “protected characteristics”: age, disability, gender 
reassignment, pregnancy and maternity, race, religion or belief, sex, 
sexual orientation. Each decision-maker must, therefore, have due 
regard to the need to: 

 
  

i) Eliminate discrimination, harassment, victimisation and any other 
conduct prohibited under the Equality Act 2010. 

 
ii)  Advance equality of opportunity between persons who share a 

relevant protected characteristic and those who do not share it. This 
involves having due regard, in particular, to the need to -- 



 
- remove or minimise disadvantage suffered by persons who share 

a relevant protected characteristic; 
 
- take steps to meet the needs of persons who share a relevant 

protected characteristic that are different from the needs of people 
who do not share it (in relation to disabled people, this includes, in 
particular, steps to take account of disabled persons' disabilities); 

 
- encourage persons who share a protected characteristic to 

participate in public life or in any other activity in which participation 
by such persons is disproportionately low. 

 
iii) Foster good relations between persons who share a relevant 

protected characteristic and those who do not share it. This involves 
having due regard, in particular, to the need to – 
-  tackle prejudice; and 
-  promote understanding. 
 

 
Legal and Resource Implications 
 
23 Legal 

 
The City Council in its capacity as Commons Registration Authority has 
responsibility under the Commons Act 2006 to determine whether the 
land or a part thereof should be registered as a green. 
 
The criteria to be applied for successful registration are provided by the 
Commons Act 2006.  T he applicant must establish that the land in 
question comes entirely within the definition of a town or village green, to 
be found in Section 15(2) of the Commons Act.  The Registration 
Authority must consider on the balance of probabilities whether or not the 
applicants have shown that: 
 
•  a significant number of inhabitants of the locality or neighbourhood 

indulged in lawful sports and pastimes as of right on the land for a 
period of at least twenty years; and they continue to do so at the 
time of the application. 

 
In its capacity as Registration Authority the City Council has to consider 
objectively and impartially all applications to register greens on their 
merits taking account of any objections and of any other relevant 
considerations.  The Committee must leave out of account wholly 
irrelevant considerations such as the potential use of the land in the 
future.  



 
 
“As of right” 
 
User “as of right” means user without force, secrecy or permission (nec vi 
nec clam nec precario).  User as of right is sometimes referred to “as if by 
right” and must be contrasted with use “by right”.  
 
“By right” 
 
User “by right” means that users already have a statutory or other legal 
right to use the land for those purposes. Such users are not trespassers. 
Land is not used “as if right” for lawful sports and pastimes if user is by 
right. If land is held on trust for the purpose of recreational use and 
enjoyment by the general public or a section of the public including the 
users of the land it has been suggested (although not definitively decided) 
that the beneficiaries of the trust are entitled to use the land for sports and 
pastimes and cannot be regarded as trespassers. It has also been 
suggested but not yet decided by the courts that a trust may be implied.  
 
“Appropriation” 
 
In 1900 the courts held that a local authority, as a creature of statute, had 
no power to use land permanently for a purpose inconsistent with that for 
which it had originally been acquired. Therefore parliament conferred on 
local authorities a power of appropriation, originally exercisable only with 
the consent of a minister, whereby land that had been acquired for one 
statutory purpose, but was no longer required for that purpose, could be 
appropriated to a new statutory purpose for which the land could have 
been acquired. The current general statutory power of appropriation is to 
be found in s. 122 LGA 1972 (formerly LGA 1933 s. 163). 
 
 
Legal advice provided by Anne Nugent, Senior Solicitor 
 

24 Financial 
 

(a) Revenue 
In the event of any subsequent legal challenge any costs over and 
above those normally met from existing revenue budgets can be met 
from the central contingency. 

 
(b) Capital 

 
There are no specific policy implications arising from this report. 

 



Financial advice (Revenue) from Tony Whitlock, Corporate Finance 
Financial advice (Capital) from Jon Clayton, Corporate Finance. 
 
Land 
 

There are no specific policy implications arising from this report. 
 

Personnel 
Not applicable 

 
Appendices: 
 
Appendix 1 – The Applicant’s Plan 
Appendix 2 – Inspector’s report 
 
 
LOCAL GOVERNMENT (ACCESS TO INFORMATION) ACT 1985 
Background Papers: 
 
Applicant and objector’s evidence bundles and written submissions  
 
Section 15 Commons Act 2006  
 
Commons (Registration of Town or Village Greens) (Interim Arrangements) 
(England) Regulations 2007 
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